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Madam Chairman and members of the committee:

The American Insurance Association and the American Council of Life Insurers supports

House Bill 283 and offers the following supplemental testimony to the committee as it was referred

to written testimony from the Montana Commissioner of Insurance.

In this debate on the nongender requirements presently codified in Montana law, you have

heard that the Montana Constitution mandates the present statutory provisions. Montana's

Constitution contains the unique provision prohibiting both public and private discrimination

"against any person in the exercise of his civil or political rights on account of race, color, sex,

culture, social origin or condition, or political or religious ideas." Art. II, Sec. 4. Former Governor

Schwinden, in fact, while acknowledging the detrimental impact of nongender insurance on women,

in 1987 vetoed a bill to amend the present law on an equal protection basis. But equality is exactly

what nongender insurance denies to women.

Insurance is a business that operates on the principle of matching a particular risk to a

compensatory rate and premium. By requiring rates to be equal regardless of sex, we are requiring

women in many instances to pay higher premiums for lower risk and ultimately subsidizing rates for

men. The reverse, men subsidizing women, also sometimes occurs. That is not equality.

Equality means that you bear the responsibility or enjoy the benefit of the actual risk you

'AIA is a leading national trade association representing hundreds of properfy and casualty (P&C) insurers,

many of whom do business in Montana. Members of AIA range in size from small companies to the largest insurers
with global operations. On issues of importance to the P&C insurance industry and marketplace, AIA advocates
sound public policies on behalf of its members in legislative and regulatory forums and routinely fies amicus curiae
briefs, comments and memoranda before couns.

2th" ACLI represents 300 member companies operating in the United States. These 300 member
companies account for 90 Yo of total assets in the United States. Two hundred sixty-five ACLI member companies
do business in Montana, representing 92Y" of life insurance premiums and 94oh of annuity considerations in the state.

ACLI's public website can be accessed at rvww.acli.conr.
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present to the line of insurance you are purchasing. If, because as a class, you present a lower

casualty risk you should be entitled to pay a lower premium. Likewise, if as a class you live a longer

life than men, your life insurance premium should reflect that. But what we are requiring with

nongender insurance is one class, women, who present demonstrably different risks, to subsidize the

risk presented by another class. That is not equal protection and in fact denies women their property

right in insurance without their constitutionality protected right to due process.

Two legal opinions have been written on this subject: one by Mr. Donald A. Garrity, a Helena

attorney, and the other by Mr. Greg Petesch, the former director of legal services of the Legislative

Council. (The opinions are included with this testimony.) Both concluded there was no such

constitutional mandate.

Mr. Garrity's opinion is especially important to this issue. Mr. Ganity was hired specifically

to provide a legal answer to the question "Does the individual dignities clause, Article II, Section 4,

ofthe Montana Constitution mandate nongender treatment in insurance matters?" If the answer was

"Yes," then it would be useless to mount a time-consuming campaign to repeal or amend Montana's

nongender statute. Mr. Ganity was specifically instructed that he was not to write an advocacy brief

on the insurance industry's behalf. Rather, he was to research the question and provide an opinion

that would guide the industry and others in their decision whether to pursue repeal or amendment

of the nongender law. Mr. Ganity concluded that the Montana Constitution permits sex-based

classifications in insurance if there is a rational basis for such classification. SeeMr. Garrity's

Opinion atpage 12.

Mr. Garrity's opinion was submitted to the Joint Interim Subcommittee No. 3 in 1984. Not

content with his opinion, the subcommittee asked Mr. Petesch to determine (1) whether the

enactment of the Unisex law was mandatory, and (2) whether the repeal of the Unisex law would

make the practice of considering sex in insurance classifications unconstitutional. Again, Mr.

Petesch, as Mr. Garrity, concluded that nongender classifications in insurance were not mandatory.

Further, Mr. Petesch concluded that the use of sex in setting insurance rates would be permissible

if the nongender law were repealed. SeeMr. Petesch's opinion at pages 19,26.

There is little doubt about the soundness of these two opinions. Additionally, Montana

Supreme Court cases are clear. For example, in the case of In the Matter of the Will of Cram, the
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decedent's will set up a trust for boys only. The Montana court found that Mr. Cram's scholarship

trust indeed discriminated on the basis of sex, but that private discriminatory conduct was permitted.

Decided in 1980, the case has not been ovemrled.

Another case of importance, and more recent than either Mr. Ganity's or Mr. Petesch's

opinions,isStonev.BelgradeSchoolDistrictNo.44,277Mont.309,703P.2d136(1984). Inthat

case, the Belgrade School District decided to hire a female counselor. The School District already

employed a male counselor. Because female students had indicated that they would not counsel with

a male counselor in some situations because of embarrassment or inhibitions, the School District

decided it would not consider males for the position. The Plaintiff, Mr. Stone, was excluded from

consideration for the position. The Montana court held that an employer could discriminate on the

basis of sex whenthe reasonable demands oftheposition required sex discrimination. Our Supreme

Court affirmed the district court, which had ovemrled the Human Rights Commission on the issue.

That case has not been ovemrled.

Subsequent to the veto of the bill that would have amended Montana's prohibition of sex-

based classifications, Mr. Ed Zimmerman, ofthe American Council oflife Insurers, reanalyzed case

law from all states. Published in the Journal of Insurance Regulation, Mr. Zimmerman's opinions

also concluded that the Montana Constitution, regardless of its unique individual dignities provision,

did not mandate "unisex insurance." (Mr.Zimmerman's opinion is attached.)

There is another legal argument that follows something like this: proof of liability insurance

when licensing and driving a motor vehicle is mandated by Montana law, therefore it is a

constitutional or civil right that such insurance be made available without regard to sex-based

classifications. The argument misses several important steps.

Although proof of liability insurance is required to license a vehicle, driving on the highways

of this state is a revocable privilege, not a right. Because it is a privilege, no constitutional or civil

rights flow from it and there is no civil right to obtain insurance. See State v. Skurdal, 235 Mont.

291,167 P.2d304,307 (1986); cited in State v. Folda,26'7 Mont.523,885 P.2d 426,427 (199$;

State ex rel Majerus v. Carter,2l4Mont.272,693 P.2d 501, 505 (1984).

I particularly direct your attention to the human rights statutes presently codified in Title 49.

These statutes implement Article II, Section 4, of the Montana Constitution. Note that in every
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situation in which discrimination is addressed by these statutes employment, public

accommodations, housing, finance and credit transactions, education, and state action -- distinction

based upon the reasonable demands of the position, upon bona fide occupational qualifications, or

upon reasonable grounds are permitted. Onl)' the statute pertaining to discrimination in insurance

and retirement plans fails to contain such a qualification. It stands as an anomaly in our Code.

If the Montana Constitution mandates nongender insurance and permits no reasonable

distinctions based on sex, as has been argued, then all discrimination laws which permit distinctions

based upon reasonable demands, reasonable grounds, or occupational qualifications are

unconstitutional. The cases discussed in the opinions by Mr. Garrity, Mr. Petesch, and Mr.

Zimmerman demonstrate that this absurd conclusion simply is not the case.

Finally, I respectfully call to your attention that the only proper forum to finally determine

the constitutionality of any given Montana statute is the Montana Supreme Court -- not the

newspaper editor's office, not the Governor's office, nor even this body. It is the function of this

body to set policy to benefit Montana's citizens. Former Govemor Schwinden evaluated the veto

of the nongender amendment in the 1987 session and carefully examined all of the financial and

economic information on this issue. He was unable to say in his veto message what the proponents

of unisex insurance hoped he would say: he could not say that unisex insurance benefits women.

Former Governor Schwinden conceded:

The evidence is clear and conclusive--statutory implementation of
nongender insurance in 1985 has significantly increased the cost of
insurance for many women.

I encourage you to allow women at all times both to bear the responsibilities and to enjoy the

privileges of their sex in equality. On behalf of the insurance industry and those consumers of the

industry who have been adversely affected by the nongender insurance requirement, I urge you to

give this bill a do pass recommendation.

Submitted to House Business and Labor Committee on House Bill283, February 2,2011.

Respectfully submitted,

F:\ATTYSUACKIE\20 1 1 SESSIOMUNISEXVIB 2 83

Jacqueline T. Lenmark
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This Provision ir unique a$ong the rixteen State

Constitutionswhichprohibitdiscriminationonthebasilofsex

inthatitistheon}yonewhichexplicitlyprohibitssuch

discrinjnationbyindividualsandprivateBssociations']

Sirni larly, the proposed EquaI Rights Amendn'ent to the Fe3eral

constitution by its terms applies only to government'2

Ttre}anguageoftheMontanalndividua}DignityPlovision

clear}y6eelristoprohibit6exualdigcrirninationbyprivate

persons ancl associations' But' aE former California Chief

JusticeTraynorbassaid,,,Plainwords,}ikeplainpeople,are

not alvrays as plain as they Eeen"'3 Our Suprenre Court had the

opPortunity to construe the reach of Article II' Section 4' in

l.9BO wlren it construed the wiII of a sheep rancher whic}.

estatrllished a trust for paynent6 to rnerrbers of the Future

Farmers of America or the 4-H Club who Here boys between the

agesofl4and}B,Montanaresidents,andchildrenofAr,erican

bornParents.IntheMatterofthewil}ofcIan,l86Hont.3-|,

606 P.2d I45 ( IgBO)

I The other fifteen states are Alaska' Co)'orado'

Connecticut, ll'"-aii, Irri''ol"' Maryland' Hassachusetts' New

Har,pshire, ,'.e" Mexico' p"""JfvaniJ' ' Texas' Utah' virginia'

Hashi neton and Yrvon'ine' tl:-'-'iji,?:: tliu "i::;;:.It';;t :i"?".,1:,{a shi ngton and l'ryolr''r Irg ' ' . and Aqp} i c.at i on _of _Stgt g

;::.i;1;i,;.1 "l*::::::l; '' =i---'';*
b4-o5'#sed on sex, 90 A'L'R'Jo'

2 That Proposed anendn'ent reads: "EguaIity of' rights under

rhe lax shalr not be deni.i.'tr-abridged by the united state6 or

bv any State on account of 6ex" H'J'Res' 208' 92d Congress'

2e Seision ( 1972 ) .

3 Traynot, No Haqic lJords Could Do It Justice' 49 CaI' L'

Rev. 6] 5, 6I B ( I96] ) '
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A fer'ale member of the Future Farnrerl of Amerlca' vho Ha6

oftheDge6etbythetru6t,cha}tengeditgProvirionsas

unconstitutionally discrininatory on the basi6; of sex' The

Suprene Cot'-t huld th" t'u"t did ind'*@

basis of ,-6-ex, but that Private discrir'-inatory condust uas noj

PJgu}llgd Unfortunately, in its analysis the Court did not

nent i on HonL ana's Consti tut ional provi si on but di scussed only

CaSesinvo}vi'ngtheEgua}ProtectionClauseoftheFourteenth
. ^-f Thet clause has

Anendn"ent to the Federal Constitutron' rrroL

consistentlybeeninterPreteda6prohibitingdiscrirnination

onlywhenttrereis"stateaction"see'e'g"HooseLodqelJo'

]o? v, Irvis , 4o7 u's' ]63 (]9?2)' in which it lras held tlrat a

privatec}ub,eventhoughlicensedbytheStateto6erve

Iiquor,couldrefusetoserveblackswithoutviolatingthe

Equa] Protection CIause'

In the many cases involving Article I1' Section 4' which

the Montana Supreme Court has decided since the adopt ion of

Mont ana's l912 Constitution' it has consistentiy used

traditiona] Federa] Egua] Protection analysis' allowing

discrirninatorygovernrnentactionrrhenitisbasedonarationa]

')t 
Ho.^r e .r€ 1 t h ? bcte$s
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clDEsificution'4 T.he onlY cdse other than the vi I I caBe

which has E'quarely PreBented our Suprene Court

of Eexuat discrinination rince the udoption

Section 4, is StDte v' Crajq' I69 l'lont' t50' 545 P'2d 649

There a rrale convicted of raPe argued that the 6tatute

the offense violated this Section because it applied

n,ales having 6exuaI intercour6e without consent with

vith D guestlon

of Rrticle Il'

(]els)

defirri

onlY

n9

to

females- The Court indicated that because historically and now

" the vast na jor i ty" of 6exua] at tacks have been by E'en uPon

vJorn€fl, the classi f icalign xas reasonable '

Thus, it aPPears that the Montana Suprene Court' at ]east

to date, hds effectively read out the ]ast sentence of Article

I1, Section 4' and confined its scoPe to the traditional equal

Protectionofthelaws.fhecom$itteerePortonthisProvlslon

statedthatitwa6intendedtocladicate.'pub}icandprivate
4 See, e.9', Mcl'liIlan v' McKee f, Co" I66 Hont' 400' 533

p.2d ] o95 ( igls)-Tgranffi f ees to successf ur

workers' compensation -tfuiiu'it" 
but not- to guccessful defending

insurers ooe's not violut" 
-"q911 gtotu:ilon); stlt:e::Y' Jack' I6?

Nib,, 4s6, s3e P'2d !'u liiiii-j;;::l::"";::;;"i:::"1:"'::il:o'f"ot3:.i,]i-Jt;ii i;. i;;;;;"d' suiae invalid because not

supportedby"ationalbasis);Stat-e'i''Craiq''t-1'Hont'I5O'
s4s P.2d 649 

-iigle t t't"ftie -FrofElTtng 6exuaI intercourse

without cont-e''t'- only Uy 
-r'ales' does not- of f end Article II '

l;;;i"" qi, ='!i".-"--i.--o-ot-i.3t5-,-.i;?-nJ"'",,:?o' 3i:r""r;i't' 
tl?:

(]9??) (statutory olsct::]'ii'^;.""n"niuna'6 equal Protection
reasonable ";i-JJ"t lot^ ui"'t'o""r^I:: ?3. 580 P.2d i;t (I978)
;:::?I""l.t,"ffi:ji;.J{:,J",J."'"'."i111:l:?,'llliil
ip"tnissible to denY votln'
McLansttra n v ' sni th' 1'? : ;3:i:, ** i :f" tiii""ut"tJ. 
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discrintinBtion6 based on race' color' t€rr c\Jlture' sociaI

originorcondition,Orpo}itica}orretlgiousldeag.'51t

algonotedthattheproposedFedera}Equa}RightsArrendment

"would not explicitly provide as nuch Protection as this

' r^- "6 However' the colnnittee rePort q\ralif ied the

j..r".r. 
''"""-;; 

bv notine that it 
::. 

t":::r"'n""'

the prohibition against discrisrination on the basis of

politica]orreligior:sideasPernitPel6onswhosupportedthe

right to sork in principle to avoid union rnembership'7

TheCo!.IventiondebateonthisProvigionisnoreconfusing.

De}egateHabedanknovedtodeletetheuords.,anYPerson,firrr,

corPoration,o!institutiofl,.,6ayingthathewasamenberof

ttreSonsofNor*aywhich,h€feared,wouldnotbeabletolinit

i t s member ship under thi 6 Provi si on ' 
B

De}egateDahoodrespondedthatthesectionwasonly

intended to cover discrin'ination in "rlatters that are public or

mattersthattendtobesonrewhatguasi.publ.ic.h.ithresPectto

are}igiousorganization,},ithregPecttotheSonsofNorwayor

theSonsofScandinavia,ofcourse'therewou}dnecessari}ybe

qua}ificationsthatanindividualwouldhavetomeetbefore}re

vrould be aCmitted to rnernberahip' That tyPe o{ private

organizationiscertainlynotrrithintheintendmentoft}re
5 proceedings of the Hontana Constitutiona] Convention'

Vol It, P. 628.

6

I

B

rbid.

rbid.

Pr oceed i n9 s of
V., PP- I642-43'

the Hontana
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committee lrr si:bnitting Section 4"9 He alao anB\'iered a

guestionfronanotherdelegateconcerningtherig}rtofuo'Trento

joingtrict}ynen.6organizationgbysaying,,.Do,t}ratis

notourintent.fherearecertainreguirementS,certain

qua}ifications,certain'r.atter6,lsuppose,thatnrightfal}

within the tern of legitirnate discrimination that are not

coveredbythisParticularsection.Anythingthatfal}6\dithin

ttrerea]mofCor|'ncnsense_-Ithinkyou.veindicatedsituation6

wber€ coltrtrrcFr 6ense sould have to indicate that the

qualificationSthatvrou]dbe6etfornerrbershipareProPer,and

inthosecircurrstanceglwouldnotexpectsection4tohaveany

effect'"Io

The one exchange i n tbe debate whi ch 6eems to just i f y the

SupremeCourt,sreadingofthigProvisionasatraditiona}

equa}Protectionc}auseisthatbetweende}egatesLoendorfand

Datrocd' Lcendorf stated: "' it's ny understanding that

'everythingyouhavea{terthevrord'equalProtectionof

the}as'wouldrea}IybegubsumedinthatfirstProvisionand

everythingyou.vesaida{terthatwou}dreallybeunneceSsaly
DohoodrepliedthBtLoendorfwascorrectbutdefended

ttre addi tiona] wording as "the 6ermon that can be given by the

'12
Constitution' as well as the right'

9 ld. at I643'

IO td. at 1644.

. II ra. Et 1643'

I2 rbid'
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]tvJDsdfterthisdigcussionthatthenotlontode}etet}re

*ords 'any Person' firn' corPoration or institutlon' hraE

def eated '13 r rl,a G,rrnr€lrig Court has

ConceivablY' it is this history rrhich the Supre

relieduPcntointerPretArticlell'Section4'asasin'ple

eq\]a}Protectionc}ausenotaPP}icab]etoprivatePersonsand

a]Iouing discriniination based on reasonable classifications '

Had it chosen to fulIy articulate its reasons for Fo

construingthissectionofourConstitution,theHorrtana

SuprenreCourtnightalsohavereliedontheprinciplethata

6tatute or a 6tate constitutional Provision nust' if Possible'

be construed in such a Inanner aB to uphold its

constitutionality'I4 
lf Section 4 were ]iterally interpreted'

are]igiousbodycou}dnotlirnitit6Priesthoodorrninistryto

maIes, DemocratE could not bar Republicans from Partici'pating

intheirC3UCUSSsratheistgwouldbeentitledtoParticipatein

privatere}igious6ervicesandtheSonsofNorwdy,Daughtersof

the Anerican Revolution' €t a1 " would ceaBe to exist as

]3 Id. at I645-46 '

;; ;r.i., c",,,.rul s",Jf=i=',"*^ r?e "riui Hurduhl' r6;ToT::t 
1

t

, 146 Mont '

625
424,

P.2d6; Jltu'^i;i' i rEgsl ' truct lon

Et,'i;; p.2d 
-0.'lo 

-!tto^t)."isions as uplll,,,to statutes'

i: ';:;:'\".' 
'r"tr" 'B;:";;;;: 

2d I oo2 ( 1e? 6 ) 'Hont .

APP} Y
Keller

i; 
'i::,1;ii"-."','"11""1'"';l;lll: 

,.;irr;',oiJ, u ,'-" 
5t at ut e s '
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dislinctive organizatlons' At Ieast rorle o{ these results

wou}dc}ear}yvioJatetheUnitedstbte6Constitutlon.I5

Another alternative rationale for our Suprerre Court's

interPreLation of Section 4 vould be a reEtrictive

interPretationoftherrords.,civilorpoliticalright6'.,]n

the debate on this section' it Has stated that civil rights are

.,thingsthattheLegislaturehastodea}vith''I6andthat..at

this tirne in Anerican ble Ido not] have an a]l-inclusive

def inition of' civil rights"' I7

Montana's Supreme Court has def ined 'ri9ht" as 'any Por.rer

orprivi}egevestedinaPersonbylaw...IETherearerights

vested'by the constitution' such as freedom of religion' due

process'bait'trialbylt'ry'aniltherighttovote'tonamea

few.Section4ofArtic]'eI1,}iketheEgualProtectionC}ause

oftheFederalConstitution,rrere}yProvidesthattherightsof

aII Per sons must resL uPon the same rule under simi Iar

circumstance=,I9 but it does not require things xhich are

dif ferent in fact to be treated in law as though they Here the

,ot..2o
I5 see' 

^-rf'?,'ir-1! 1"",1'" )!l:"rt11 i;?i, :;. :;;"'' t"i- 
-i 

nt-erna] eovernnent a

free to esld ,.--^
the State nray not interfere'

]6 Prcceedings of the Hontana Constitutional Cor'r'ention'

Vol. V, P. ]644'

1? lbid.

IB uula ' 7g Hont ' 432' ?51 P'

218 (Ie27r-..-- a ?.

t9 Lor:i""irru Got t E]"tt'it c ' 21? u's' 32

( re2B)
3?3 U.s- 4?o (1963)'

-B-20 tiorvell v. Illinois'



AslstatedattheoutEetofthigPbPer,Ia6aulnesection

49-2-309, HCA' vhich prohibitr different insurance rDter based

on6ex,uasr.lithinthePowerofthe}e9is]aturetoenact.But

the di f f erences in t i fe exPectancy betueen the 6exes are real

ones.2] There i s also aPParently a real di fference between the

automobr ]e accident records of young (under 25) nale anC fen'a1e

drivers,dswe}Iasbetvleenr,arriedPerson6under25andyoun9

sing}ePeIson'.22fhesedif{erenCeEcon6titutearationa]

basis lor cJassif ication by 6ex and r'arital 6tatuE and thus are

not protribiited by Article II' Section 4' of the Hontana

Constitut ion' Siriilarly' they would not offend the 6tatutory

prohibitionagainst,.unfairdigcrininationbetweenindividuals

orrisksofthesameclass,,containedinSection33-lB-2}o,

HCA.2 3 4, of
1n sulnmdrJr it is my oPinion that Article 1I ' Section

''" orrlY to "staje t19"" g
the Montana constitutron aPP] ies or'1y --

t: ^-- !.rcad

"r"ou 
,, ,n""- t"-r- tuttottut o"ttt

': -- l i anc Whi le I do not bel i eve the

for such classifications' tirlrrE

2i The averaee vrhit: ..lui:^ :",t?-ot*^-r,1?:o r"l:i" iorlt i;
.,.0"'.t u,,l"o' ";;:i:;:":!liit t:"";" ;;;ue; wt'i te re'nar e born i n

thar year nad a Iiie "roi.,^"r"v'-or 
?g:i-y"ur"' .l 

rrhite rnale

wtrob'aS35inl980hadutltuJ'pu.tancy"tana!d-itiona138.6
vears wt- ile a 35 yea'';id rrhite^'fen'ate could exPect an

r i,:' i'"1i""LjLU." : i" " 

i 
: i- l"*,'"'uT'""iiji'' 

* 624

lc,rrAnce Servi ces- it !E9'
22 Florida Dep't of Jls-u-I?nce--Y:-]!9!ral99 

>er""" ""'--'

434 
's"

Comni"sio"tr of Insuranre'

23 rbid-
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regulution of insurdtrcB

discrininatory acts into

question i s unneceEsarY

such classifications on b

I n 31-1 5u-er to Your

provisions of ChoPter

required b1' Article II'

conPanies by the Stat€ corrverts their

'ltDte cction, "24 re6olution o{ t}rat

since the State itself is free to make

, rbtional baBi s ' 25

guestion, it is r'y opinion that ttre

53I, Laws of llontana' I983' bre not

Section 4, of the Hontana Constitution'

24 "J: -,,1'X"r".", r..,";, "irJ'i,li ^'""'"t ll' i ifiii"ii'l::131
F. 2d qgg---l-flE--ci r_. t:,:,^- ";:4 o hol,d .r qQlF.2d 499 (etn Llr. L'''er.-ZAq,-frT-E.Za 109
1.,=rrun." Co" 282 Pa' SuPt

u.s... lzoooe-Z; Los A??;+;i; ;ii'o;; onmittee v'

i??:4i., ortul;l'-1o2, .,(i 
".i'u'. 

zi-tzto,' ]o3 s. ct-. 34e2 (reB3) '
€**':"1;l'"''tT'"''?;''2;'i;;;:]o3s'ct'34e2(

25 As an enrployer subject to tl'" Federal Equerl Errploynent

opportunities xci' Montt''""ily ''Jt-al::;;rninate 
in the terr0s ot

pension plans for its etploy'ees ol rt'" ba'is of 6ex' in spite

btthediff;renceint;;";;iv-u"t*;";--t"nandh'omen'42
U.s.C. l2OOOe-2;

- 10-
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October 29 ' 1984

Joi nt I nte r im Subcorsrrit tee No ' 3

FROM:

RE:

Greg Petesch, Staff AttorneY

Gender-Based Insurance Classif ications

You have asked me to investigate two issues:

uhether cLment of this ]e islation b,a5 nandator

/,, r

Section {9-2-309' HCA' enacted by Chapter 531' Laws of

]983, Provides:

49-2-309' Discrimination in insurarice and

retirement plans ' iif-- tf it 
-:n 

unJawfu]

discriminatory p'otti-te lgt -l:I' 
financial

instj'tution or pt'=o'' to discriminate solely

on the basis of ""*.o'-t"tita] 
status in the

i ssuance or op"t"Ji-o" 
- of any tyPe of

insurunl" J"t itil.-pr "" ' or -coverage 
or in any

pension o, ,"tiren'ent Plin'^. Itogram' 
o{

coverage ' irrcJuding aiscriminetion in regaro

to rates or premiums and paynrents or

benef its '
(2) This 6ection does not aPPly to en)'

insurance policy.' plan ' -coverage ' 
or any

Pensioi-- or' retirerrient planr Progrdmr or

coverage in effect ;;i;t do october 1' 1985'

(1)
1-

in

I ieht of Art icle 7, section of the

Const itution; and (2) urhether re al of this
practice of

lecielation rlould rnake the current



!nsur tnce classiflcatLons
cont ider lng gender ln

unconst I tut lonal '

Artlcle II '
provides:

rection { 
'

the Hontana Const i tut i'onof

Section {. Individua} dignity ' The

dignitv of ;; human -u"-il? rt^l.ll.,t"lable ' No

Per6on gnaf-i'ie aeniea tie equal protection
of the i;'- Neither the 6tate nor any

person, f irnr, corPoration ' ol lnstitutlon
shaII discrirninate against 6ny PerEon in the

exercise ;;-;lt- civii or Political rights on

account of race, color ' 
- 
t!" ' cull:t"' social

origin ot--to''aition' or Potitical or

re1 igious ldeas '

Hontana'e is the only egual rights anrendment which

Bpecifically prohibits discrimination by any Per6on'

firm, corPoration, oE institution' i'e" private

d i ecr iminat ion ' 
1

The Bilt of

Convention
fotlowi'ng:

Rights Committee

stated in its
of lhe Constitutional

comnrittie rePort the

COM}'IENTS

Tbe corunittee unanimously 111t:",1 ^thi 
s

Secl.ion uith

::::i.;;i:';'Eiiii""r ei rerieious ideas '
The provision, quite. similar to that of the
puerto Rico decl'aration of :ights 

-is*r$^ 
ed at

lconstruction and - _lpplication . of State Equal

Rights x.una^"rii"' roiuraai;;-Deternination of Ri'ghts

Based on Sex, gO- f 'f"n' 3d' 15{-55'



vas he ard

Conrlderable
te s t tnony ln tl

. o,,. "?ll 
l.,it "gl t 

;' 
" *r' 

;i; 
;tET 

t "i'i",i;i'"1H."ffirffiffi^i{""*itH
;a;PtlgL--g

f or the

the
t6

not
thrs

F6!rsion' , -rrrrur€ vaE rnco13.1i""::i

see c,11",", r1"'S ::'""t:#' *l:,:ryi iitt::n t
"" ", 
';;:i rt 

t ".'"'J' t i i i{::.' 
" 

i li I l:1,.. 
^.-"- 

c o v e r

:ii:',1^,? r:iiili;:*,J,i',.'"'ii';";; 
i ncome a nd

ffieninrgnl-r an

6lpficit rovr

i:ffi::ll suPPried)

li"""i"lu "t Iivine '

q*#sgrutffi
i=ilttt'*i:r"',

. r -. Jl.: t':trl'H .: : "t:'*' ".1+i hi;"i:,i' ft
f*$:ffd,'J"'; 

*''::'*i11;ii

"t"";{"t'3liil;i
ffit"t.-i:

2Proce"dtintrr,"f, . r:l:
Convention ' Vo

l{ontana ConstitutionaJ



lrs Fointed out by Hr' Garrityr the conventlon debate on

l,rtlclellrrcctlon{'isconfurlng'JDe}egateRarper
did aBk, 'nren't civil rightr thtngs that the Leglr-

Iature haE to deal vitht'i Delegate Dahood responded

that baslcally that uas correct'5' At the ttme the

Constitutlon'o'adopted'sectlon64-301'R'C'H'1947'
prov ided:

6{-301' Freedon fron discrimination aE

civil rlght ---' "*ploy'rrent 
public

accommodolio''''. rh"-;i;;i to l" free from

discrimination beca"'" oi race' creed' color'

sex ' or nationar ,ori 
jin 1s 'r?cognized 

as and

decrared to be. I ij"ir-1rnl:,, rhis rieht

shall iitrG"' U"t not be limited to:

(1) rh: - 1:J1ti,"l?,",l3lill 
hold

emPloYment trithout

(2) rl. "rl:"*"""ulli"j"t1":li:#:l' :l
;?tr"riin""oi-' !:i'';i;'"- "j -public 

resort I

otto*^o6ation' ot'"^tlage or amusement'

That section is now codified as {9-1-102' HCA'

This eection points out ttrat the issue of

crimination vras addressed by the Legislature

to the adoption of ArticJe II ' section { '

$ith this background ' it aPPears that the

constitutional Convention deleqates intended that the

l€gislature embellish Article II ' section 1' vith

EtatutoryenacLments.Thequestionpresented,howevef,

Proceedings
Vol. V, PP'

sex dis-
even Prior

of the Hontana
1642-1645.3GorritY,

Constitutional
{rbid., P.

5ruia '

PP - 5-.5 ;
Conventton,

16{4 '



1r vhether the I-egt3]!turc 1r requlrcd

leglsJatlon rcaarding thls !rea'

tr89s).

rt where le i slature
inef fectua

or repea I I or amending 6tatute
rake it e ectlVe

5S." also Board of Regents., v' Ju9?e' 158

5t3 P.2d 1323'(1 ', 56-U 116'

171 (1919); s..- 
""= 

't="rffi"tf ' 53 P'

P. 309 (1916t '

to enact

It has long been recognlzed that the Constltutlon does

not grant Power to the Legtslature but merely Iimlts

the Leg islature's exercige of lts Povter ' In St ' ex
t.he Legr6lature b t'\tlL4ee

re]. DuFresne -Y:-leflie' 
100 H {{9' {53' 50 P'2d 959

(]935), the llontana Supreme Court stated:

It ls very eJear that ' excePt for the

I imitatioiJ' placed uPon the Pob'er of the

Iegirtot,rt!,'fii't by the constitution of the

United SLates, and second by tl" Constitutlon
of the ";;;;, 

tt'" will oi the }egi'srative
body toi- 

-iL --ii"ery 
.t-1"-t-t^i,"$ 

in aI I
tegislative matters unrestrlcteo'

It is inherent in the concept of the seParation of

potrers provision of the state Constitution' Article

III, section 1, that if a Power is reposed in one

department, the other tl'o nay not encroach uPon or

erercise that power, except as expressly directed or

pernitted in the Constitution' HiIls v' Porter' 59 H

325, 22? P. 428 (1924)' The courts have no Poh'er to

compel the Legislature to Pass an act' even though the

Constitution exPressly cornmands it ' nor restrain it

from passing an actr even though tbe Constitution

erpresslY forbids it"

lr {33,
182 P.

18, r61
1? H 54

?s"" caseg cited ln Annotation, towel anl dutv. of
renders constitutiona] Elandate

rev rou s asse ort t pur S€r A.



Thre ]awrnakrng b:dy_ bay or r'a.y . Dotr !5 lt

chooseE, ;;'; IaJs . ptittlng lntg' cf f ect I

con6t t tut i"";;i ;"yJ;It"; ind lr-: ln lt a

ef f orts * gi"t -*-f-t:i"i? 
l- "o"ttitutlona]

provtrron,- ir't - --.:-:rtut: 

-l' 
lot-r rot?i3f .:!i

H?;'x" xl;.,'l""'nl"::" ";':: ::i::: rf; 
- 

I ;

should "J;'; 
val id aE f ar aE lt goes '

It ls apparent that the Leglslature ls never requlred

to enact a statute or particular piece of leglalatlon'

Theref ore, ln ansv'er to the f irst guestion 
ttt j"ltll;

qq- l.loq f

fherelore 1 rrr 
53] , Laws of 1983, ya.E not

the enactlnent of Cha 
a

glrnQatory. r-otrI unaware ot]fr"trt"a of cornPelling

Ieeislative '^o't'"nt' :t:"'- 
tn:i.,:t:: 

r:::j 
to sain

;":::;:'"'=t*nters 
2 and 3' Ex' Laws or ]e03'

The second guestion presented ls vhether the repeal of

Cbapter 5 31 ' Larrs of 19 8 3 ' rould render the use of

gender in classifying individuals for insurance

purPostis unconstitut ional'

The courts generalIy recognize the Power of the

Legislature to repeal a statute enacted in compliance

vith a Provision of the Constitution even rrhere the

Constitutlon makes it the duty of the Legislature to

enact such t law to effectuate the constitutional

Provision, and the repealer uould result in frustrating

the PurPose evidenced by the Constitution'9

lftheframelsoftheConstitutiondonotfeelthatthe
I€gislature wiI] carry out a constitutional mandate'

sArito ' 180 P' 159

(Az. l5lfl .-
es"u Tl"li #r,r"ot'"n' ' 

cal ' 342 (18581 and I53

A.L.R. 6uPra I



they rnay rrake the conttltutional provl sion rel f -

execut ing . As rtated ln !J- CX reJ. 6tafford v.

Fox-Great Falls Theatre CorP' I

589 tl9{2):

llt Dr 57, 11, 132 P'2d

A Provision is self-executing vhen lt can be

given ef fect- uithout.ift" aid of legislation
and tn",l" 

- 
t;- 

- 
notning-- !o ' 

lndicate that

Iegislation is contenipllttg ^1-,order 
to

renderltoperative;irrconstltutional
provision-s ii" self -executing *l*-',there ls t
rran j' f est 

'i"1""ti"" th;' -ir'ti should 9o into
immediate effect I aDd no ancillary
legislation is nece"oty io the 

-enjoyment 
of

a right ;;; 
'oi-tr'" lnforcement of a dutv

imPosed.

The court uent on to point out that the test for

deterrnining whettre.r a provision is eelf-executing is

vhether !t is directed to the courts or the

Legislature '

During the debate on Article If ' section l ' Delegate

Robinson asked whether the provision would be

nonself-executing and vrould require complete

legislative implementation to rnake it effective '

Delegate Dahood responded that in his judgment that was

10not true . But aI so note that the cornmittee rePort

statesthat.Thecommitteeisyel}auarethatanybroad
ProPosaI on these subjects will reguire considerable

Etatutory embellishment"ll Unfortunately' conflicting

conclusions as to the self-executing nature of Article

II, section {, can be reached from these remarks'

In Keller v. Smith'
(19?6), the SuPreme

l?o H 3g9 , '009 ' 553 P' 2d 1002

Court stated that ' ' the

l orror,".r ipf s,

11supr", Note

6upra at 1644-16{5'



c;>. ,

col lectivc lntcnt of the delegatct can bert be

determlned by rppllcatlon of the precedlng rules of
conEtructlon I t . e. , general ruleE of ltatutoty

constructlonl to the amblguous language used'. The

court poinLed out that it had specifically refralned

from using the Convention proceedings to determine

lntent a6 they could be ueed to support ei ther

po6ition.

The problern then become6 one of predicting how the

Hontana Supreme Court uould interPret t caEe brought

chal lenging the use of gender classifications in
6etting insurance rates. As pointed out by Dtr.

Garrity, a cballenge based on prlvate sex

discrim|nation under the a)'Ieged reach of Article II,

section 1, va6 brought before the court in In the

Hatter of the llill of crarn, 185 H 31 , 506 P.2d 1{5

(rggo). The court did not mention Article II' section

{, 'but upheld the private discriminatory trust based

upon a Jack of 'state action'. The requirement of
-gtate action' for discrimination to be prohibited is
taken from cases interPreting the Egual Protection

Clause of the Fourteenth Amendrnent to the U. S '

constitution. l 2

The !,tontana Suprene Court has consistently applieo

federal Equal Protection analysis to cases involving

Article If, section {.

l2su" Hoose Lodqe No. 10? v' Irvl!' l0? U's' 153'
l?3, giic zt , vherein it
is stated that 'uhere the impetus for discrimination !s
private, the state must have 'significantly lnvolved
itself 1;ith lnvidious discriminations', in order for
the dlscrininitory actlon to fall vithin the atnbit of
tlre constitutional prohibition"



(.^ 4

Federa] rnalyrlr, rt ]east ln the lreas of cconomlc rnd

soclal tegislatlon, aJlows govcrrunental classlficatlon

vhen lt has r rationa] basll, l.e. , lt 1r not

arbitrory.l3 The federal analyris applles t'strict

scrutiny, test to 3o-cBlIed ruspeCt classificatlons

such aE ,oa".I{ In those areaE a state must short a

.compelllng interest' in the classificatlon'15 The

U.S. Supreme Court has recently adopted a so-called

'niddle test, in areas lnvolving gender classifica-

tions. In Hississippi Universitv for tlomen v ' E

{58 U.s. ?10, 124 (1982), the court said:

The party seeking to uphold a statute that
;t;t;iftes tndiviluale on the basis of gender
mu6t carry the 'exceeding.]-1 pursuasive
J"iilficatibn. for the classificarion. The

6urden is met only by showing at least that
the classification aerves'impo-rtant govern-
trl"ntor objectives and that the discrlminatory
*"ot',t .*fioyed' are'substantial.ly relgted'
to the achievement of those obJectrves'

13S"" RoYster Guano Co' v' Virginia ' 253 u's' 4l?'
{0 s.c;:- 5d, 64 L.Ed. qs-9-lJ:2-_61 . rhis test }tas

ipplied in St. v- Craiq, 169 H ]50' 5{5 P'2d 649

t197s).
l{r,otine t- vitqi.io, 388 u's' l ' 87 s'ct' l8i7

(1967).
I5s"" san Antonio rndepordent school Di st. v .

Rodriou-"I- tIJ'0':-s.-'il- 3; i:Ea'24 i6; 9l s:et: i276;
ffi', 4tl u.s. 959 (r9?3) . This 'trict scrutiny
i;;i -t"e"iring the showing of _ a comPelling state
interesr !.ras aiplied in White v. St. , 

- 

H 

-, 

65I
P.2d 495 u983) .

16rr,is rniddle test na6 f irst articulated in Craig
y. eore;, 12i-u.s. 1g0 (1g?5), involving an okl.a5oma

statute pro.'iaitg differing ]tg"I drinking ages for
nales and fernaleJ. The U.S: Supreme Court struck down

lf,"- f o" saying the state- uas using -maleness 
aF a Proxy

f or the regufition of drinking and .driving. A guote
fromthiscasethatmaybeofParticu]arinterestto
this "o^^il1l" 

is found on Plge 204 ' 'It ls



The Hontana Euprene Court has only been lquarcly

presented uith t'o rexuat. tt^tt1-:::ttJJ. :i":::tfd;
i:::;l::: ;:'" " " 

"o' 
" " *t "at 

ron' "1'-3ijfff, ' 
.l 

t'
H r5o, 5{5 p.zd 6{e (re7s} , vhele :l:.,:::: ::tt"::::
:r:::'"::'" ;i;; i" "t "" ""::"^t.t".1 :-1,.""".' 

"l:"'
the 6exuaI !ntercourBe vithout consent statute ' In a

ca6e lnvolving a dissolution of marrlage' vance v'

yAnce ' 
H

(1983) , the court stated that the trlal court's

recognitlon of the present relative economic status of

,nen and vomen vith respect to lncome earning potential

and the distrlbution of marita] D66ets accordingly did

not violate ! former husband'a constitutional right of

l6 (continued) unrealistic to exgect 'either 
members of

t b e : u d,..-,-o':, 
" # : : rujjl : i:; : ij-.r.,.': : ]'':"'"""i1' ::

the rigors or
But this -"'Jfi' . iii::tT"tT:."i1"'i1.,t"";tlt qYliii:""lri"r"el"ot propositl.ons ,?low 

-i" -in tension with-:l'
;; i; ; ; : 

- 
; ; a 

^f{r :i:# 1 *'." {l : J,: : " " ?il."' } nl'"'
normatlve P
ii"l...ion ciauge.'

equal Protection'

It is interesting to note that Artlcle II ' section | '

has been referred to in an Alaska decision' In U'S'

Javcees v ' Richardet ' 666 P ' 2d 1O0B (Alaska l 983) '

Richardet argued that the prohibition against Eex

discrimination in Article I' section 3' of the Alaska

Constitution' vaE in effect as broad as Hontana's

ArticJe 'Jr ' section { ' vhich exp}icit}y prohibits both

private and governmental Utt:t.t.I1r"t:t"''becu't* the

Alaska Hurnan Rights Iegislation implenenting the

Constitution prohibits private as ve11 as publl'c

discrimination' The Alaska Supreme Court stated in

Dote 15, 'Honever' t|te LegisJature'g construction of a

10



constitutlonar provlslon ir, of cour3e, not blnding

upon this court.' The court vent on to hold that

,state actlon' ls I nece6sary predicate to tPPlication

of the Equa] Protectlon Clause of the AIaska

constitution.lT

The case closest to the situation under conslderation

here I s Hur v. Barleysvi]le HutuaI Insurance Co' '

12? A.2d 1097 (pa. 6uPer' 1980)' vherein t class action

vas brought on behalf of three grouPs that had

purchased automobile lneurance from tbe defendant: (1)

all males; t2) all unrnarried PersonEl and (3) alI

persons under 30 yeara of age' The plaintiff alleged

that the premiums charged constituted a violation of

ttre Pennsylvanla ERA !E to the f irst grouP and the

federa] EquaI Protection Clause as to the other two

grouPs. The Pennsylvania court found rro 6tate actlon

as to the alleged federal violations ' In its

discussion of the a11e9ed 6tate ERA violation' the

court quoted extensively from Lincoln v' Hid-Cities Pee

lree Footba J I Assoc ' , 516 S 'li ' 2d 922 
:t:i' *lt-'., .,lil:

ffi;;; involving a girl's atternpt to be al loved

to participate in a private nonprofit corPoration's

all -ma le youth football Ieague ' Both 6tates I ERAs

prohibit di scrimination 'under the Iar^r' ' Both courts

held that '6tate action or private conduct that is

l?tniE caBe L'as decifed Prior to^#
Javcees, 5? ;.;' 

-iols 
.(198{) ; vhere th-e u 's' supreme

efiFt--'eld thaf-Lna., ninnesora'6 Buman Rights Act, Hs'

Roberts could 
-";;-;; exttu-JJ- f t9T oenbership in the

organization. The .tot"-t-.'lut"O''Assuring 
uomen egual

acce s s to the goods , p"uilit:i t - 
otlr advantages of a

place of pot'fi" accomrnodition clearly furthers

.oo,p"rrinq stalJGteiests'i (emphasis supplied)

1l



encouraged bY,

functlon ylth
discriminatory

rnabled by, or.closcly lnterrelated

rtrLe action'1 
B 1r regulred beforc

practice is Prohlblted '

ln
a

The courtE etated: 'llad the amendment been lntended to

proscribe private conduct' ve believe this ProEcription

could and vould have been clearly expressed to aPPIy to

aII discrimlnation, public and private"l9 FoIlouing

Hurphv, the PennsyJvania Insurance Commissioner used

the EFIA as an atd ln interpreting his powers and duties

under the Rate Act {0 P'L' S51181-1199' to disapprove

tbre use of gex ts a classification basis for automobile

i-nsurance rate differenfials' The Comnrissioner'6

decisionUasuphe}dlnBartfordAccidentandlndernnitv
Co. v. Insurance Cormnissioner of Pennsvlvania ' 442 A'2d

382 (Pa. comwlth' 1982) ' uhere the court held that the

Comrnissloner did not exceed his 6tatutory authority'

The Commissioner's action waE recently upheld by the
20

Pensylvania SuPreme Court'

In light of these cases' it aPPears that if the Hontana

Suprene Court could be persuaded to follow the

rationale regarding private discrirnj'nation referred to

in the Texas and Pennsylvania decisions' the use of

gender as a classification factor in setting insurance

rates could be held unconstitutional if Chapter 531 '

l,avs of 1983, were rePealed'2J However' Eo long as the

lBu,rrphY at 1103'

l9ruid.

,il
2ltt,i" seems un} ike-}Y in l ight

liilu'f, i gErf,
stated, 'The fTurteenth Arnendnent of

of the recentlY
!r , 583 P-2d
vhF ttre court

the United States

l2



6,O

court rPPI lel tradltional federa) Equal Protection

analysis to claims of alleged private di'acrlrninatlon'

there vould be no 'state actlon" and the use of qender

in rettlng lnsurance rates would be permissible lf

21 tcontinued) Cor,raitution. and Article II, section 4 '
of the 19?2 Hontana Constitution guaranty Isic] egua]

protection oi- if'" Iaws to alI Per6ons ' The egual

protection ;tt;;;i; .of the federal and state

constitutions'-;;;- similar and provide generally

equivalent but i''J"p"na*t Protections " 
Citing Emerv

v. st. , 1?? ; il, -ieo P'24 {{5' cert' den' ' {39 u's'
I-?-a;ls s.ct: zi6, 

-se L'Ed'2d 187 (1e?B) ' rhe court

goes on to "tpr"i" -:i":,t^: applies -the various tests to
l;; type of .io'sification involved'

22s"" Note 20, but the court coulo address a

gender clasri-f-i-"ofion undei frticle II, section 4, in

the recently argued caEe -of- 
Hillerl-Eohl Co" Inc' v'

cornmissioner of Labor and i;u

GP1 tE/hrn/Gender-Based lnsurance

1983, repealed '

13
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ILLEGAL DISCRI}1 IN.{TION 19-2.303

Hisrorv: En- 6a-313 bv Sec. lI' Ch' 521, L l9?3; R'C')I' 1947' 64-3f3'

1$2-204. commission to adopt rules. The commission shali adopl

procedural and subsranLive rules necessary lo implemenl -this chapler'
ilulemaking procedures shall comply wilh the requirements of lhe N{onlana

Administrative Procedure Act.
History: En. 61-315 by Sec. l3' Ch- 524' L l9?i; RC'}l' 1947' 6{-315'

C roes-Refe rencee
llonrma Admintstrative h-ocedure'{ct'

Title 2. ch. 4.

Part 3

Prohibited Discriminatory Practices

P"rt' Crorr-R"ferencee
hice disarmination, Tille 30, ch. 14, pan

9.
Unfair discnmination prohibited - life

insurance. annuities, and disability insurance,
33- 18.206.

C roae-Refe rences

No discrimination based on evaluation or
LreRtmen! relaring to menlal illness,
53-2r.169.

lnchoace offenses, Title 4S, ch {'

4$.2-301. Fletaliation prohibited. Il is an unlawful discriminaLory
practice for a person, educational institution, financial institution, or

governmental enrity or agency co discharge' expel' blacklist' 6r elhsrwise
discriminate against an individual because he has opposed any practices

forbidden under Lhis chapter or because he has iiled a complainL' testified'
assisted, or particrpared in any manner in an invesligation or proceeding

under this chapter.
Histor-r Ap.p. Sec- 2. Ch- 283, L l9?4: amd' Sec' 2' Ch' lzf ' L 1975; omd- Sec' 3' Ch'

a2.t, L 1973; amd- Sec- z]CL fe, fi9?7; Sec' 6't-3o6' RC'M' l9a?; {n'g' Sec' 9' Ch' 283'

L l9?4: omd. Sec- l0' Clt 5t' L tgzet Sec' 6{-312' RC'M' 194?; RC'M' 1947' 64-306(9)'

&1-312(2): amd. Sec. {, C}L l7?, L f979'

1y2-302.Aiding,coercing,orattempting.Itisunlawfulforaperson,
educational insritution, financial insLitution, or governmenlal entily or agen-

cy lo aid, abel, incite, compel, or coerce the doing of an aci forbidden under

rhus chapter or lo attemPt to do so-

Hirror,v: 8n.64-312 Uv !".-g, ch- 2g3. L lg?4: umcl. sec. lo, ch- 32r, L 1975: RC.)l.
194?.6{-312(f): amd- Sec- 3, Ch- l7?, L f9t9'

lifhen accounlability exists, 45-2-3V2'

4$'2-303. Discrimination in employment' (1) lt is an unlawfui dis-

crimina[ory praclice for:
(a) an employer lo refuse employmenl Lo a Person' Lo ba1 a person.from

employmenL, or to discriminaLe against a person in compensaLton or ln a Lerrn'

conditlon, or privilege of employmenL because oI race' creed' reiigion' color' or

nalional o.igin or be"urr"" of ug", physical or men.al disability' marital sLaLus'

or sex ."heri the reasonable demandt of the posilion do noi require an age'

physical o. -..thTffijffil status, or sex distinction;

G)alabororganizationorjointlabormanagementcommitteecontrolling
apprenticeship to exclude or expel any Person from its membersbip or from

an apprentic..hip o. training program or to discriminaLe in any way against

a member of or an applicarir'Lo rhe labor organizaLion or an employer or



employee because of race, creed, rerigion, color, or nationaI origin or becauseof age, physical or mental disabil"ity, mariral staLus, o. J"* when the:.eas'o.r!?ble demands of rhe program do not requlre an age, physical or menraldisability, mariral staLus. or sex discinction;
. 
(c) 

-an employer or emplo-vmenr agency to print or circulate or cause to beprinled or circulared a staremen[, advertisemenr, or publicarion or to use anemployment applicarion rhar expresses, directly ".;.ot."J;",'u ti-io,io.,,specification, or discr-rminarlon as Lo sex, marirar sLarus, age, physical or
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r.,\ 'F|(-:, r ne exceptlons perm in subsection- --- v-rvlre^v.r pLr rrrrLLcu rrr >uuscsLron \ r,r oaseo on bona ltde occup-a-lional qualifications must be strictly construed.

.{9.2-304. Discrimination in public accommodations. (1) Except

""CS, it is ^n unlat*'-ful
rnanager, agent, or emplovee of

.(3) compliance wiLh 2'2-302 and 2-2-303, which prohibit neporism inOt9lj: agencies, may not be construed as a vioialion of this section.
, " !ol ,Th" application of a hiring preference as provided for in 2-lg-r I and1o-r-r ru may not be construed Lo be a violation oi rhis section.(5) tt is not a violarion- of rhe prohibirion against mariLal sLarus dis-crtmination in this section for an employer or lab"or o.gu.rrrufio., ro providegreater or addiiional contributions Lo a bo"gl4s-tr9,rp insurance plan foremployeeswithdependents|hantotho"ffipendentsor
with fewer dependenrs.

l"::il d.,:ibilirv, race, *eed, religion, color, o. ,.,urio,.,ui;il; ;';;';J";,.to make lhe limilation

, (d) an em.ploymenr agency ro fail or refuse ro refer for emproltnenr, Loclassify, or otherwise.lo discriminare against any individual because of sex,marital staLus' age, physical or menLal drsabiritv, .^.", 
".."J, ."tigion, coror,

"" ?l.,iT,ul origin, ghss Laied ppon a bona fide occupaLionui q.ullficaLion.

Hieteryl En. &{-3o6 by sec. 2, ch. 2g3, L l9?4; amd. Sec. 2, ctr- l2l, L l9?b; amd.Sec.3, Ch. i,'i,L t!75: amd. Sec. z, Cr,. sS, L rt?; RC.M. 194?,64_306(r), (2); omd- Sec.I, Ch. 279, L l9&I: and- Sec. l, Cn- ki,L'f 9g5-; amd. Sec. 3, CtL 506, L lg9l; omd. Sec.3, Ch- 13, L l99J; omd. Sec- 3, Ch.40?, i_ lgga. '-
Compiler's Commentr Equal pay for women for equivalent ser.._, 1993 Amendncnts: Chapter l3 insened rrce,39-3-lO{.
:],^:^:t_T1,h"t prcvrding_greater or addirron. Erclusron of handicapped from minimumal conLrtbutrons to a bona fide gmup rnsurance wage and overtrme .J,lpl.""a,on laws.plan for empioyrs wrth dependenrs des not 39_3406.constitut€ discriminnrion based on marirar 

-- -wo-..inemployment,Trrrc3g,ch.i.
slacus: and made minor chenges in scyle. Eremption from association vrlh labor or_Amendmenc effective February I, 1993 

- 
,urrir"aron on religrou grounds, 3g-31-204.

--,- 9n:l::t.{.0? -rhroughour secrron sub' fughr to refu* b pErr.icipar2 rn srzririza.stttuted'disabiiity'for'handicap'. and made tion. Titr. so. ch. 5. o";J:'-''*mtnor changes in scyle. fugirt ro refur !o participate ln abortlon.cross-Referencee 50-20-i r l, 
w rq'L'Ho

Work-srudy prc8Tam. 20.25-;0;.

t

- {-a) to refuse, withhold from, or deny to a person
iacilities, advanrages, or privileges b."ur"" of sex,
pnysrcal or menLal disability, creed, religion, color,

any of its services, goods,
marital slaLus, race, age,
or national origrn;

trt il" i'stincuT i
qrscnmrnaLory pracLice for the ow.n!f]j;.,
a public accommodation:
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mariLal s[alus, race, creed, religron, age, [amilial s!a[us, ph-r,sical or menral
disabilily, color, or national origin when Lhe housrng accommodarion or
propeny is in facr available; or

(l) for profil, ro induce or attempt to induce a person ro sell or renL a
housing accommodation or properrl' by representarions regarding rhe encry
or prospecttve enlry inro lhe neighborhood of a person or persons ol a
pa.rticular se.",, rnarital sr-arus, race, creed, religion, age. familial starus,
physical or mental disabiiity, color, or national origin-

(2) The rental ci sieeping roorns in a privace residence designed ior
single-family occupancy in which 

"he 
owrrer also resides is excluded from lhe

provisions of subseclion (1), provided that the o\{.ner renls no more Lha n Lhree
sleeping rooms wiLhrn the resicience.

(3) It is an unlawful discriminatory practice to make, prinL, or publish or
cause to be made, printed, or published any noLice, statement, or adverrise-
ment thai indicates any preference, limilarion, or discriminalion that is
prohibired by subsection (1) or any intenrion ro make or have a prohibited
preference, iimilation, or discrimination.

(4) It is an unlawful discriminatory practice for a person to discriminate
because of a physical or menLal disability of a buyer, Iessee, or renler; a person
residing in or intending ro reside in or on the housing accommodation or
propercy after il is sold, Ieased, rented, or made available; or any person
associaied with thal buyer, lessee, or renter:

(a) in the sale, rental, or avaiiabiliry oi the housing accommodaLion or
property,

(b) in the terms, condilions, or privileges of a sale or renlal oithe housing
accommodation or properry; or

(c) in the provision of services or iacilities in conneclion wirh rhe housing
accommodalion or property.

(5) For purposes of subseclions (1) and (4), discriminarion because of
physical or mental disability includes:

(a) refusal to permit, al the expense of the person wilh a disabiliry,
reasonable modifications of existing premises occupred or to be occupied by
the person wirh a disability if the modifications may be necessary lo allow rhe
person iull enjoymenl of rhe premises, excepl lhat in Lhe case of a lease or
renLal, the landlord may, whsps ic is reasonable ro do so, condition permission
for a modificaLion on the lessor's or renLer's agreemenL Lo resLore the inrerior
of the premises io the conciition that. exisred before rhe modificalion. excepl
for reasonable wear and [ear:

(b) refusal Lo make reasonabie accommodations in rules, policies, prac-
llces, or services when the accommodaLions may be necessarv Lo allo',v'.he
person equal opportunrt!' lo use and enjoy a housing accommodaLion or
propercy; or

(c) (i) except as provideci in subsecrion (5XcXii), in conneclion wirh the
design and consLn:clion of a covered multifamily housing accommodalion, a
failure lo design and construct the housing accommodation in a manner ihar:

(A) pro"ides al least one accessible buildine entrance on an accessibie
route;
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(B) makes lhe public use and common use porlions of the housrng accom-
modaLion readily accessible lo and usable by a person with a disabiiity;

(C) provides thal all doors designed to allow passage inlo and rvithin all
premises wilhin Lhe housing accommodation are sufficiently wide to ailow
passage by a person wilh a disability who uses a wheelchair: and

(D) ensures thal all premises within the housing accommodation contain
lhe following fealures of adaptive design:

(l) an accessible rouLe inlo and through the housing accommodation;
(ll) light switches, elecirical ouLleLs, thermosLats. and oLher en'ironmen'

cai conlrois in accessible loca[ions:
(ill) reinforcemenLs in balhroom walls to allow laler inslallarion oi grab

oars; ano
(IV) usable kitchens and balhrooms lhat

wheelchair to maneuver about lhe space;
allow an individual '*'ho uses a

(ii) a covered multifamily housing accorrunodalion that does not have at
leasL one building entrance on an accessible route because iL is impractical to
do so due Lo lhe lerrain or unusual characterisLics of Lhe site is nor required
to comply with the requiremenb of subsecLion (5XcXi).

(6) For purposes ol subsection (5), the term 'covered mullifamily housing
accommodaLion' means:

(a) a building consisLing of four or more dwelling uniLs if Lhe building has
one or more elevaLors: and

(b) ground floor units in a building consisting of four or more dwelling
units.

(?) (a) Il is an unlawful discriminaLory praclice for any person or other
entity whose business includes engaging in residential real estare-related
transactions lo discriminale because of sex, maritai status, race, creed,
religion, age, familial slatus, physical or menLal disability, color, or national
origin against a person in making availabie a LransacLion or in the Lerms or
condilions of a transaction.

(b) For purposes oi lhis subsecLion (7), the Lerm'residenlial real eslaLe-
related transacLion- means any of lhe following:

(i) rhe making or purchasing of loans or providing other financial assis'
Lance:

(A) for purchasing, conslruciing, improving, repairing, or mainLaining a

housing accommodaLion or properLy; or
(B) secured by residenrial real estate; or
(ii) the selling, brokering, or oppraising of residenLiai real property.
(8) It is an unlawful discriminalory practice to deny a Person access Lo or

membership or participalion in a multiple-listing service; real esLare brokers'
organizalion; or olher service, organization, or facility relating lo the business
of selling, leasing, or r€nLing housing acconundaLions or properly or ro
discriminate against lhe person in lhe tcrms or conditions of access, member-
ship, or parlicipation because ofsex, rnarital sLatus, race, creed, religion, age,
familial stalus, physical or menLal disability, c-olor, or nalional origin.

(9) It is an unlawful discriminatory pracLice lo coerce, intimidate,
lhreaten, or interfere with a person in bhe exercise or enjoymenL of or because
of the person having exercised or enjoyed or having aided or encouraged any
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of race, color' sex' mutirul sla[us' og"' tt""i' religion' physical or menrai

::tii"H",:.#i*t;:.fi ',1il1;"*r1":",'#31#l;,'=},T1;ili
d.-{d?, L f9O3. )iondiscrim'rnalron rn education, '\rt- X

Compiler'r.Co-T"l:t. Chapter 40.; sec. i. )lonr. Consc-
1993 Amendnent:

throushour seclion substtt't'a'ja".'J"iiit'jL' *"":J:Ttiil;'[L';TJ!'o'-""-'*"& 
"o"'*'

'handicaP'.

C roee-Referencer"'"xio-Luircd to securian schools' '\n' K'

sec- 6, Mool Const-

4$2-308. Disc r i m i nat ion. ol- :I: ^":t;.1,1].li ir:l,:;l;'Jt:', 
ut' 

:

''t*:,K:T:Jl:"ffif ::.";"T;'" ;;'; a n v I oca I', sta Le' or re d e r a I

runds, services, goods, racilities, "d::,i:;;:": t:::l\"::'-t"'-:""n:'jtli'ii,
creed, religion, sex' marital status' color' age' phystcal or men

".l"ri""ti 
origin, qt'i]i' [ut"a tt' i"g:i;qub]s-gi9y'Ii:lt o *ti.,"., or printetl-' 

iil * publish' iirculare' issue' dtsptal'$;;";;;;; ;r implies rhar anv

communicatiot', t'oi*- or adt'ertisement which sta[es or lml

Iocal, stale, or federai funds' '""'it"t' 
goods' facilit'ies" advantages' or

orivileges of tf'" ofnl";t;;; will be t"frt'"a' withheid from' or denied to

a person of u tu*ti'i t"*l-"^*a' t"ligio"' '"*' maribl staLus' color' aBe'

physical or menrat iit;;;i;'' ot nttionJl;"" " il'tt the patronage of a
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maritai slaLus, color, age, or

,aI disabilirY is unwe]come or

-rble grounds;
: a person from emPloyrnent'

a[ion or in a lerm, condition,
,n's political bel ieis. flqwsver'
s posltions on the immediate

' ticle Vl,ch provtced lor ln 3r
,.ooinr:nent bY the governor oi

ior in .Vticie VI, secrron l, oi

rte sraf[ oi the maioritY and

bitrary consideration in adoP-

'cerning 
the faclors lisred in

'mcl. 
Sec. 2' Ch' l2l, L l9?3; amd'

r.C.ff- f Sal' &t-3O6(6): amd' Sec' 3'

-k-studY Prc8ram' 20-25-;0;
.ury r".tta"= for the hanciicaPPed'

3.
icious beiiefs of *'itness not relevan! to
,iv. Rri" ,j 10. M.REv. (see Title 26' ch.

rital scatus inelewant to parenr-child
..shrp. -10-6- i03'
.ptron 1rclicv - 

besr rn!eresr of child

.d - factors t-o be considered l0-8'l l{'
:ht'.o refuse Lo panlclpare in sterlliza-

.'-le 30. ch. 5. Pan 5.

:mption from prenaral blmi 
"ests 

on

:s grounds' 50-19-109'
,ht-to r.it* o panicipate rn abonion'
ll
rnishing of medical assistance'
)5.
o-t.tat orcSTrms and homes ior the

'lly disaileci. Title 53 ch' l9 part l'
mitunity-bastti servtces ior de'elop'

-. o^ nro
iv cilsauled. )J-'w-i r:'

-rnt.taY rrental healrh centers'

r06.
,ligibiiitv of handicapped for cirlver 3

tll.J'luJ
m*tenci exemPtron. Title 0 ch' 32

lviving spouse erempt lrom lnherllance
-16-31 3.

ceptions o irshrng and hunting license

,*.nr. nnd rcgulacions' Ticle Ei' ch- 2'

e and retirement Plans' (1) Il
.nancial instiiution or Person Lo

ciiscriminate solely on the basis of sex or marital sta[us t" 
-tn-t 

issuance or

operalion o[ any typ" "i;;';;ut'"" 
polity' plan' or coverage or In any pensron

or reLiremenl ptan, prog'ram' or coverage' it'J"ai"g discrimination in regard

Lo rales or Premiums ald payments or benefils'

(2) This seciion dot't'ot-upply lo any insurance policy' plan' or coverage

or lo any pension or retiremeni plan' program' or coverage in effecr prior to

o'i"r3"il',:nll; 
" viorarion "i ,h" j:?:.'::',.""":ff'trt#ffJ:": 

status dis'

criminaLion in Lhis J;;;'f; ut' "-plov"t-to 
p'J"ia" grealer or additional

contribulions lo a bona irde group i"'.":1::" pl'" t"t "rnqt7""t 
with depend-

enls than ro Lhose "-;;;;; 
*!f'-"ga"e"t'i"t'tt or with fewer depencienLs'

Historp En' Sece' t'tl' i" ttt' L 1983; smd- Sec' 4' Ch' r3' L i9s3'

c o rn p ire r,s ." t r-".1,:.,,*: ;, .;r, r, il:X i:i ff 1..' ;[TJl;T"in6l - "'' "
l99J ,lnendrnent: un

," .f"tifv'ii"i protiding glater or addirional Crose-FLeferencee

concibutions ro a bon6 ,id" g-.rp insurance 
-inr,".ur,." 

forml ,;rlliscriminaLory
plan for employees *,.n i-"p"-,.a.,1!s does no! p.o'i"io." as grounds for disapproval.

consrilure discrirninatron tuu"d ot' mariLal 33.1-502-

4$2-310' Maternity leave - ullawful acts of employers' lt shall be

unlawful for an employer or his agent lo:.

(i) terminat" ";;;";;t "*pioy-"nL 
because o[ her pregnancv;

(2) refuse t" g'^;;;;;" .*piov"" u ,""u"!J,.'ult" leaveof ub=".'"" |or such

pregnancy;
(3) deny ro rhe e m pl o-v e e w 

!:, : :, 
j' ""! 

t 

""0,"": 
"1 

rTltl.' l :"T*ffi Li "Jt

compensation to which she is entlLled tui.r"a by her,

disabilitv or leave ;;;;;; accru'ed pursuanl ro plans matn

empiover, p'oud'd-ti;;';" emplover T;;;;o;f': 
disabilitv- as a resulL of

pregnancyt,u""",in"Jt-"*"ai."r."','inI1.i."-|hattheemployeeisno|able
i" p?ii".Jt her employment duties;^or^ 

.r mandatorv maternity leave for an"- 
i;i require lhaL an employee LaKe a

""T1"::Ho';.1il-*'t;:fi r:13::J[';1"?1i"1?,1i];gTi;T'Secr
ch.2E;ie83, vce tsSt' 3$?-2o3; rede'"r:

4S'2-311' Fleinstatement to job following pregrancy-relaled leave

ofabsence'Uponsignifying'h"tit't""ci;;;;"-;at1he'endofherleaveof
;;;;;;''u'l''"'.pio"''"""i"* * f^T :':i A*lt:;:Tl:: #t';: ;".':J

ffff;: n:*T"- jlq ""H'""'"1 : t' :i il'il ;; i; "' i "'r' "' o s e o I a p r i v a' e

employer, Lhe emplov"',', t:*,"-11"";t'il;;" so changed as Lo make tL

*'-;j11tj: "Jiii''.#r,f"J.fil,lTl,ffi,; RC M rs4?'rr'2602 2): YCA re8r'

3$7-20{; redes' {9'

Part 4

ExcePtions to Prohibitions

4$'2-401' Repealed' Sec' ll' C-h' 801' L' l'991'

Hirrorv: r" mi5;=ilif*ttl ';";';;; ". r' ch' 'n 'L tn.,i'' Rc')l'

194?,64.3,061(l); '
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49-2-402

.l$2402. 'Reasonable" to be strictly construed. Any grounds urged

as a'reasonable- basis for an exemplion under any seclion of rhis chapter

shali be srriccly construed.
Historl': Sn- 64-306 bv Sec' 2' Ch' ry{' -U -t^Sfa; 

amd' Sec' 2' Ch' 12f ' L 1975: amd-

Sec. 3, Ch. 324, L l9?5; amd. Sec' ;, Ch' 38, L Lfi1; RC'M' 194?' il-306( lO)'

4$.2-403. Specific limits on justification. (l) Except as permitted in

49.2.303(3)rhrough(5)and19.3.201(5),sex'mar.itaisLaLuS,age,physicalor
mentai ciisabiiity, race, creed, religion, color' or national origin may noL

comprise .lusrificarion for discriminalion except ior the Iegally dernonsLrable

purpose oi corecting a previous discriminatory praclice'
^ 

iz) ,rg" or men[al iisabiiiry may represent a legilimate discriminalorv

crilerion in credit lransactions o.rly u, it relales Lo a person's ca paciry lo make

or be bound by conlracLs or other obligalions'
Hietory: gr,- g1-307 bv Sec' 3, Ch' 'l3,-L l9?4; amd' Sec' 3',Ch' l2l' L l9i5r amd'

Sec.5,Ch.52,t,Ll9?5;o,,,a.s"..e,ch.3s'ul9??;RC.M.l'94?,&1-30?(l)'(2);amd'Sec.
2. Ch.342, L 1985; ".d. S;;"{, Ch' )06, L l99l; amd' Sec' 5' Ch' 13' L 1993; amd' Sec' 9'

ch.1tr7, L 1993.

Compiler's Comments
lb93 Amcndments: ChaPter 13 near

beginning re.ised subseclion reference co tn-

cl"de +9-2'303(5). Arnendment effecrive
February 1.1993.

49t2-40.1. Distinctions permitted for modesty or privacy' SeparaLe

lavaLory, barhing, or dressing facililies based on rhe distinccion of sex may be

mainlained for rhe purpose of modesry or privacy'
Hie!ory: En. 61-3O? Ui S"' 3, C!, 4{'-L \{a; omd' Sec' 3' Ch' l2l' L 1975; omd'

Sec. 5, Ch. 52a. L l9?5; "-d' S""' 8, Ch' 38' L l9??; RC'M' 1947' &1-307(3)-

C rose-Refe rences
Righr of privacy' An- II' sec' l0' I4ont'

Cout-

4$2-40'.r. Veterans' and handicapped persons' employment
preference. The application of an employment preference as provided for in

iirf" fg, chapler 29'or 30, and 10-2'4b2 bv a public emplover. as defined in

39-29- 101 and 39-30- 103 may noL be construed lo consLitule a vioiaLion of this

chapter.
ii",ory En. Sec. 12, Ch' I' Sp' L 1983; omd' Sec' l5' CtL 6{6' L 1989-

Part 5
Enforcement bY Commission

4$2'501.. Filing complaints' (l) A complainl may be iiled bv or on

behaif oi any person claiming ro be aggrieved by any discriminacory practice

prohibited by this chapter- fhe to-pluinl muss be in the form of a written'

verified complainl ttuii"g lhe nams and ad&ess of lhe person' educalional

insLilution, financial inslitution, or goverrunenral enliLy or agency alleged to

have engaged in ihe discriminatory practice and Lhe particulars of the alleged

discriminatorypractice.Thecom.rrissionstaffmayfileacomplaintinlike
manner when a discriminatory practice comes to its aLLeniion'

Chaprer 40? throughout secLlon sub-

stituted'disability- for "handica p-'

C roes-Referenceo
Power to conErac!, Title 23, ch' 2, part 2'

Minors' power Lo contrac!, Tirle {l' ch' !,
part 3-
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ronetrued- AnY g:rounds urged
ier any secLion of this chaPler

omd- Sec.2, Ch- 12f' L l9?5; omd'
Rc-M. r94?, &1-306( r0).

ion. (1) Except as PermiLted in
marital sLatus, age' PhYsical or
,r,'or naf,ional origin maY noL
.pL for the legallY demonstrable

'ry practice,
:nt a legitimaLe discriminatory
es to a person's caPacitY to make

, o-d. S...3, CtL 12f, L 1975; amd'
RC.M. 1947,64-30-?(l), (2); amd. Sec'
d. Sec.5, Ch. f3, L 1993;.rmd. Sec' 9,

,rapter 407 throughout section sub'
ed'disability' for'handicaP-.

r-References
rwer to mnLract, Tirle 28, ch- 2, part 2.

Iinors' power lo conttac!, Title 4l' ch. 1,

modestY or Privacy- SeParate
i on the disLinclion of sex maY be
'lvacy-
l; amd. Sec. 3, Ch- l2l, L l9?5; omd.
.: RC.M. 19.17, 64-397(3).

rped persons' emPloYment
enL preference as Provided for in
a public emPloyer as defined in

ed lo consritu[e a violalion oi this

ec.15. Ctu 646' L 1989'

mmlsslon

)mplaint may be filed bY or on
d by any discriminatorY Practice
:rust be in the form of a writLen,
idress o[ the person, educaLional
renLal entiLy or agency alleged !o
and the particulars of the alleged
--aff may hle a complaint in like
res lo its atrention.

il

;l
i
l

!
!

I
i
t

t
I

(2) (a) Excepl as provided in 49-2-5l0.and subsection (2Xb) of this seclion'

a complainL undert,hi;';;;;;; -t't b" filed wilh lhe commxsjon-wirhin iE0

days after rhe ailegeJ'"-t'f"*f"f discriminaLory pracLice occurred or was

discovered.
(b) If the complainant has iniliated efforts lo resolve lhe dispuce under-

fvirig',ft" .o*pluittt by filing a 
.grievance 

in accordance with any grievance

;;;;; ";Lutirn"i 
bv a- 'oll"ctlve 

baleainins asreemenL' conLracr' or

writLen rule or poticy, thl complaint may be filed within 180 days afler the

conclusion of th" grie";;";-;;;J"te if-rhe.grie"u-"": pi::"-1ure concludes

wilhin I20 days ^f*t 
t'"n"lff"e*"J"ii"*i"1 discriminatory pracLice occurred

or was discovered' If ;;;;;"t" ft*"^a^"re does nol conclude within 120

days, the complainl -'uit.il;il uil'i" 300 davs after the alleged unlawful

discrirninatory practice occurred or was. discot'ered'

(c) Anv .orrrptuittii-';;;i"d within the times sel iorLh herein mav nol be

considered bY the commission'
Hietory: Err- 64-3os;;'i"'' j' Cr" 283-' L l9?4; amd' Sec' 6' ch- 524' L l9;5: RC-)1'

194?,64.308(r); omd' s"""ilii'iz"z' u riizst ornd' s""' I' ch' 415' L 198?; amd' sec' 3'

ch.80r, L r99r.

49i2-:ofj2. Notification of and action by com'mission"The sraif shall

norify che "o--l""ioil" 
*tii*t of all comolainrs filed wiLh the commission'

The com-rni.srior, ,l,uii ;;;';;;um of^four Limes a vear ro hear and act

upon all comPlainLs fiied'
Hisror-v: E". 64-3Os;;i"..;, ch.21]3, L l9?4; amd- sec. 6, ch' 524' L l9?5; R.c')',t'

19i7, 64-3O8( porr).

4$2-503. Temporary relief by.court order' Al any time after a com-

plainr is filed under rhis chapter, a districL court may, upon lhe applicarion

of rhe comrrLission or ri" .o*ptuirrant, enter a preliminary injuncrion against

a respondent in the case' The procedure for granting the order is as provided

;; ilr"" for preliminary injunclions,in civil aclions'

Hirrorv: E* 64-3oi1; s""' i' Cr" S3' t- l9?4; omd' Sec' 6' Ch' 524' L l9?5r RC'M'

rsai,'e+io8rs); omd' s"c'i' ct'' 8ol' L r99r'

C rorr-Rcferencer
lnjunction:, Titie 27' ch' 19'

4}2.504.Informalsettlement'.Thecommissionsla.ffshallinformally
investigate tr," *utrc'l;;;;;;; a fi'led complaint pt'*liL"ld impartiallv'

If rhe staff a"t".-i* iiut tlr. allegations are supPorted by subsrantial

evidence, it shall t--"if"i"it-ty t" 9fi-i"aLe 
lhe disciiminatory gractice by

conference' conciliation' and persuaston'

Hirtorv: En' 64-3OB by Sec' 5' Ctu 283' L l9'f4; omd' Sec' 6' Ch' 32{' L l9'i5; RC'M'

194?, &{-308(4).

4S'2-505. Contested case hearing' (1) If rhe informal efforts Lo

eliminate rhe alleged discriminatron are i.,r,.r.."r"f.tl, rhe srafl shall inform

Lhe commiss ro., oi"in-"-f uif rrl"-u.rJ t n"-.o.rrmission sha ll cause wri [Le n noLice

to be served, t g";i;''';iU t-*pv of uhe complaint' requiring the person'

educational i.ttit"ti""' fitt^ut'"i"llttttitut'ion' or governmental entity or agen-

cy charged in the complainl to answer the allegations of the compiaint at a

t"",!i*rfj"f;*:r*ffiil'i;rd 
by rhe commission in rhe counbv where rhe

unlawful conduct is alleged to have occurred unless ihe person' institution'


